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Uitleg en goede trouw

• Nederlandse “uitleg” is Angelsaksische 
“interpretation” of “construction”

• Nederlandse “goede trouw” is 
Angelsaksische “good faith”

• Maar….bedoelen wij hetzelfde?
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Correlatie goede trouw/uitleg

• Haviltex-norm centraal: alle 
omstandigheden zijn van belang, 
gewaardeerd naar hetgeen redelijkheid en 
billijkheid meebrengen.

• Haviltex-norm en maatstaven van artikelen 
3:33 en 3:35 BW versmelten hier.
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Wat is “good faith”?

• Meer dan eerlijkheid of redelijkheid;

• Bepaalde wijze van gedragen en eerlijk 
handelen;

• Anderen niet schaden.
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Wat is “good faith”?

• Kortom: een spectrum aan mogelijke 

betekenissen.

• In Yam Seng: “…the standard is objective and

distinguishes the relevant concept of good faith

from other senses in which the expression ‘good

faith’ is used.”
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Engeland – Chitty on Contracts

• Contractsvrijheid staat voorop

• “… in keeping with the principles of freedom of 

contract and the binding force of contract, in 

English contract law there is no legal principle of 

good faith of general application, although some 

authors have argued that there should be”.
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Jessel MR

“If there is one thing which more than another 

public policy requires it is that men of full age and 

competent understanding shall have the utmost 

liberty of contracting, and that their contracts when 

entered into freely and voluntarily shall be held 

sacred and shall be enforced by Courts of Justice.” 
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Uitleg van overeenkomsten en de 
rol van de goede trouw

Samengevat:

• Freedom of contract
• Prioritise own self-interest
• Court will not re-write the parties’ contract 

for them
• No “overarching” principle of good faith
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Uitleg van overeenkomsten en de 
rol van de goede trouw

• Recente titels van nieuwsbrieven van Engelse 
kantoren: 

- Ince & Co: Good faith obligations in 
contract: are the English courts going soft?

- Hill Dickinson: Good faith – is it necessary?
- Clyde & Co: English contract law: Good
faith, a common law duty?

- Freshfields: Express duty of good faith
unlikely to affect termination rights
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Implied terms

• Implied by rule;

• Implied in fact;

• Implied on the basis of custom or trade usage. 
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Test voor een implied term

• So obvious that it goes without saying;

• Necessary to give business efficacy to

commercial transactions;

Bingham LJ: Piecemeal solutions in response to

demonstrated problems of unfairness.
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Common law v. civil law

• Is het Engelse rechtssysteem meer 

commercieel georiënteerd?

• Dit zou volgen uit rechtszekerheid, leidende tot 

lagere kosten.
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Duty to cooperate/further
assurance clausule

“Each Party shall cooperate with the other and

execute such instruments or documents and take 

such other actions as may reasonably be

requested from time to time in order to carry out, 

evidence or confirm their rights or obligations or as 

may be reasonably necessary or helpful to give

effect to this Agreement.”
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Balancerende werking goede 
trouw

• Goede trouw zou balancerende werking hebben 

bij ongelijke onderhandelingsposities.
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Bedankt voor uw aandacht
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